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Abstract

4

The Constitution is both the supreme law of the
land and the origins of all legislative products. It is being
so for the Constitution is brought into actuality to regulate
the form of the State and the application of the power of
the State. It is also meant for guaranteeing the right and
liberty of the people. As “legislations” are foundation to
provide on duties of private persons to other private
persons in the same state and the offences which forbid a
private person to commit against another private person or
against the state and to provide on the penalties for such
offences. They also lay down the mechanism on
application of the power of the State through the civil
servants and the authorities of the State. As legislations
are the major mechanismes for the government of the said
State, legislations must bear the approval of the
representatives of the people of the state given in the
legislative process as provided by the Constitution and the
legislative products shall not be conflicting with or against
the right and liberty of the people and any principle

entrenched by the Constitution
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With that, there should be a process or an organisation
to ensure that no provisions of law shall be in conflict
with or against the Constitution. At present Thailand uses
the Constitutional Court to monitor at several intervals
namely the monitoring done during the legislative process
by allowing the legislative or executive to petition to the
Constitutional Court to decide, and the monitoring of
constitutionality of the Ilegislation as proposal by the
ombudsman of the parliament when the people have
requested the ombudsman to bring up the issue of
constitutional conflict to the Constitutional Court.

The process to argue that a legislation is conflicting
with or against the Constitution through the Court as
provided by Article264 of the Constitution is the easiest
process for the people to exercise their right for the
Constitution allows the parties in a case to raise the issue
in the court which is hearing the case and applying the
said law in the enforcement under that case. The court is
then instructed by the Constitution to send the case to the
Constitutional Court for its hearing and ruling when itis a
matter which the Constitutional Court has never ruled and
provision involving the constitutionality is a provision in
an Act of Parliament or law of equivalent statutes. Under

this channel, the court which send the case to the
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Constitutional Court shall have no power to check the
suitability or the reasons of such petition for the
Constitution does not so provide. In such a case, there are
both pros and cons. It is beneficial for it allows the
people who are going to be under the enforcement of a
law which is in conflict with or against the Constitution
to fully challenge it in the Constitutional Court without
any hindrance of any organisation. But on the other hand it
opens up the possibility to utilize the said process to the
benefit of that party for the Constitutional Court once
having passed the case to the Constitutional Court it shall
hold the case pending till the Constitutional Court gives its
verdict. However, the Constitution allows the Constitutional
Court to reject the case on account of triviality

The past record of the Constitutional Court shows
that the number of cases sent under Article 264 is the
highest. And in several cases the Constitutional Court
reject them on account of triviality or being similar to the
case decided by the Constitutional Court. However, the
eviction done by the Constitutional Court at times came
only when the matters were accepted and being heard.
And the eviction were made by a judgement as in the
case normal constitutional case in spite of the fact that

these cases did not suit Article 264 and therefore the
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Constitutional Court might turned them down right at the
very beginning. In addition the Constitutional Court sits in
full chamber to hear each constitutionality case no matter
it falls under which Article.

The study reveals that the constitutional petitions made
by the German people to the German Constitutional Court are
heard by the split chambers to filter the cases prior to the
actual hearing of the Constitutional Court. The author has the
opinion that such a mechanism can be applied to the Thai
Constitutional Court.

This report therefore proposes three ways in which
the Thai Constitutional Court may filter cases, namely:

A. To split the Chamber according to the weight of
the case. This is to use the minimum quorum of nine under
the Constitution to hear general constitutional cases. This is
to allow the cases to go to all chambers to allow speedy
trial and each judge can put full effort to the case under
his responsibility. Whereas, the important constitutional case
shall be heard by the full chamber of the time.

B. To set up split chambers to filter cases prior to
the actual hearing of the Constitutional Court. This proposal
is made to reduce the burden of the full quorum on hearing
about the conditions and factors of constitutional petition. The

split chamber of three shall hold the “prima facie” consideration
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and propose its opinion to the whole chamber. The opinion
of this chamber shall ease the full chamber in hearing
whether the case shall be accepted or not.

C. To adjust the procedure of the Constitutional Court.
This is to allow the full use of the filtering process under
Article 264. That is to say that the Constitutional Court
should delete any petition which is not a petition on the
constitutionality of the law to be enforced to a case, a
petition on the matter ever decided by the Constitutional
Court, or the matter is of trivial nature. The Constitutional
Court shall have the power to delete promptly without
having to hear it. On the other hand, prior to the
acceptance of a case the court shall see that the matter is
of substance suitable for further hearing or not. And in the
case a similar matter is pending in the court the later court
shall defer the acceptance of the later case to allow the
hearing in the matter in process and to bring the ruling to
apply to the later case. This is to avoid unnecessary hearing
and ruling on the same law, same provision and same
substance.

At the end of this research the author propose a model
procedural revision of the Constitutional Court to suit the said
three proposals to allow the filtering process under Article

264.
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