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113.1 Legal burden of proof-prosecution

(1) The prosecution bears a legal burden of proving every element of
an offence relevant to the guilt of the person charged.

Note: See section 3.2 on what elements are relevant to a person’s
guilt.

(2) The prosecution also bears a legal burden of disproving any matter
in relation to which the defendant has discharged an evidential burden of proof imposed
on the defendant.

(3) In this Code:

legal burden, in relation to a matter, means the burden of proving the
existence of the matter.

13.2 Standard of proof-prosecution

(1) A legal burden of proof on the prosecution must be discharged
beyond reasonable doubt.

(2) Subsection (1) does not apply if the law creating the offence
specifies a different standard of proof.
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213.3 Evidential burden of proof-defence

(1) Subject to section13.4, a burden of proof that a law imposes on a
defendant is an evidential burden only.

(2) A defendant who wishes to deny criminal responsibility by relying
on a provision of Part2.3 (other than section 7.3) bears an evidential burden in
relation to that matter.

(3) A defendant who wishes to rely on any exception, exemption,
excuse, qualification or justification provided by the law creating an offence bears an
evidential burden in relation to that matter. The exception, exemption, excuse,
qualification or justification need not accompany the description of the offence.

(4) The defendant no longer bears the evidential burden in relation to
a matter if evidence sufficient to discharge the burden is adduced by the prosecution
or by the court.

(5) The question whether an evidential burden has been discharged is
one of law.

(6) In this Code:

evidential burden, in relation to a matter, means the burden of
adducing or pointing to evidence that suggests a reasonable possibility that the matter
exists or does not exist.

13.4 Legal burden of proof-defence

A burden of proof that a law imposes on the defendant is a legal
burden if and only if the law expressly:

(a) specifies that the burden of proof in relation to the matter in
question is a legal burden; or

(b) requires the defendant to prove the matter; or

(c) creates a presumption that the matter exists unless the contrary is
proved.

13.5 Standard of proof-defence

A legal burden of proof on the defendant must be discharged on the
balance of probabilities.
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$72.16 Defences

(1) If:

(a) a person is charged with an offence against section 72.12, 72.13,
72.14 0or 72.15 ; and

(b) the prosecution alleges that the plastic explosive breached a
particular marking requirement;

it is a defence if the defendant proves that he or she had no reasonable
grounds for suspecting that the plastic explosive breached that marking requirement.

Note 1: A defendant bears a legal burden in relation to the matter in

subsection (1) (see section 13.4).

Note 2: For the marking requirements, see section 72.33.

(2) If:

(a) a person is charged with an offence against section 72.12, 72.13 or
72.15 ; and

(b) the prosecution alleges that the plastic explosive breached the
second marking requirement;

it is a defence if the defendant proves that, at the time of the alleged
offence:

(c) the plastic explosive contained a detection agent; and

(d) the concentration of the detection agent in the plastic explosive
was not less than the minimum manufacture concentration for the detection agent; and

(e) the detection agent was homogenously distributed throughout the
plastic explosive.

Note 1: A defendant bears a legal burden in relation to the matter in
subsection (2) (see section 13.4).

Note 2: For the marking requirements, see section 72.33.

Note 3: For minimum manufacture concentration, see section 72.34.
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*The Criminal Code Act 1995
Section 12.1 General principles
(1) This Code applies to bodies corporate in the same way as it applies
to individuals. It so applies with such modifications as are set out in this Part, and
with such other modifications as are made necessary by the fact that criminal liability
is being imposed on bodies corporate rather than individuals.
(2) A body corporate may be found guilty of any offence, including one
punishable by imprisonment.
Note: Section 4B of the Crimes Act 1914 enables a fine to be imposed
for offences that only specify imprisonment as a penalty.
>Section 12.2 Physical elements
If a physical element of an offence is committed by an employee, agent
or officer of a body corporate acting within the actual or apparent scope of his or her
employment, or within his or her actual or apparent authority, the physical element
must also be attributed to the body corporate.
®Section 12.3 Fault elements other than negligence
(1) If intention, knowledge or recklessness is a fault element in relation
to a physical element of an offence, that fault element must be attributed to a body corporate
that expressly, tacitly or impliedly authorised or permitted the commission of the offence.
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"Section 12.3 Fault elements other than negligence

(2) The means by which such an authorisation or permission may be
established include:

(a) proving that the body corporate’s board of directors intentionally,
knowingly or recklessly carried out the relevant conduct, or expressly, tacitly or impliedly
authorised or permitted the commission of the offence; or

8Section 12.3 Fault elements other than negligence

(2) The means by which such an authorisation or permission may be
established include:

(b) proving that a high managerial agent of the body corporate intentionally,
knowingly or recklessly engaged in the relevant conduct, or expressly, tacitly or
impliedly authorised or permitted the commission of the offence; or

%Section 12.3 Fault elements other than negligence

(3) Paragraph (2)(b) does not apply if the body corporate proves that it
exercised due diligence to prevent the conduct, or the authorisation or permission.

195ection 12.3 Fault elements other than negligence

(2) The means by which such an authorisation or permission may be
established include:

(c) proving that a corporate culture existed within the body corporate
that directed, encouraged, tolerated or led to non-compliance with the relevant provision;
or

Section 12.3 Fault elements other than negligence

(2) The means by which such an authorisation or permission may be
established include:

(d) proving that the body corporate failed to create and maintain a
corporate culture that required compliance with the relevant provision.
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'2Section 12.3 Fault elements other than negligence

(4) Factors relevant to the application of paragraph (2)(c) or (d) include:

(a) whether authority to commit an offence of the same or a similar
character had been given by a high managerial agent of the body corporate; and

(b) whether the employee, agent or officer of the body corporate who
committed the offence believed on reasonable grounds, or entertained a reasonable
expectation, that a high managerial agent of the body corporate would have authorised
or permitted the commission of the offence.

B3Section 12.4 Negligence

(1) The test of negligence for a body corporate is that set out in section 5.5.

(2) If:

(a) negligence is a fault element in relation to a physical element of
an offence; and

(b) no individual employee, agent or officer of the body corporate has
that fault element;

that fault element may exist on the part of the body corporate if the
body corporate’s conduct is negligent when viewed as a whole (that is, by aggregating
the conduct of any number of its employees, agents or officers).

(3) Negligence may be evidenced by the fact that the prohibited conduct
was substantially attributable to:

(a) inadequate corporate management, control or supervision of the
conduct of one or more of its employees, agents or officers; or

(b) failure to provide adequate systems for conveying relevant information
to relevant persons in the body corporate.
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4Section 12.5 Mistake of fact (strict liability)

(1) A body corporate can only rely on section 9.2 (mistake of fact
(strict liability)) in respect of conduct that would, apart from this section, constitute an
offence on its part if:

(a) the employee, agent or officer of the body corporate who carried
out the conduct was under a mistaken but reasonable belief about facts that, had they
existed, would have meant that the conduct would not have constituted an offence;
and

(b) the body corporate proves that it exercised due diligence to prevent
the conduct.

B5ection 12.5 Mistake of fact (strict liability)

(2) A failure to exercise due diligence may be evidenced by the fact that
the prohibited conduct was substantially attributable to:

(a) inadequate corporate management, control or supervision of the
conduct of one or more of its employees, agents or officers; or

(b) failure to provide adequate systems for conveying relevant information
to relevant persons in the body corporate.

'®3ection 12.6 Intervening conduct or event

Abody corporate cannot rely on section 10.1 (intervening conduct or
event) in respect of a physical element of an offence brought about by another person
if the other person is an employee, agent or officer of the body corporate.
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1.1 Taxation Administration Act 1953
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"Section 8Y Liability of officers etc. of corporations
(1) Where a corporation does or omits to do an act or thing the doing or
omission of which constitutes a taxation offence, a person (by whatever name called and
whether or not the person is an officer of the corporation) who is concerned in, or takes
part in, the management of the corporation shall be deemed to have committed the taxation
offence and is punishable accordingly.
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'8Section 8Y Liability of officers etc. of corporations
(2) In a prosecution of a person for a taxation offence by virtue of
subsection (1), it is a defence if the person proves that the person:
(a) did not aid, abet, counsel or procure the act or omission of the
corporation concerned; and
¥Section 8Y Liability of officers etc. of corporations
(2) In a prosecution of a person for a taxation offence by virtue of
subsection (1), it is a defence if the person proves that the person:
(b) was not in any way, by act or omission, directly or indirectly,
knowingly concerned in, or party to, the act or omission of the corporation.
2Section 8Y Liability of officers etc. of corporations
(3) For the purposes of subsection (1), an officer of a corporation
shall be presumed, unless the contrary is proved, to be concerned in, and to take part
in, the management of the corporation.
2Section 8Y Liability of officers etc. of corporations
(4) In this section, officer, in relation to a corporation, means:
(a) a director or secretary of the corporation;
(b) a receiver and manager of property of the corporation;
(ba) an administrator, within the meaning of the Corporations Act
2001, of the corporation;
(bb) an administrator of a deed of company arrangement executed by
the corporation under Part 5.3 A of that Act;
(d) a liquidator of the corporation appointed in a voluntary winding
up of the corporation; or
(e) a trustee or other person administering a compromise or arrangement
made between the corporation and another person or other persons.
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22Section 91 Director may be liable for offence of body corporate

(1) Where a body corporate commits an offence against this Act,
every person who is a director of or who is concerned in the management of the body
corporate is to be taken to have committed the same offence.

23ection 91 Director may be liable for offence of body corporate

(2) It is a defence to a prosecution for an offence committed by virtue
of subsection (1) if the defendant establishes that:

(a) the body corporate had, under this Act, a defence to the offence
that the defendant is, apart from this section, to be taken to have committed:;

24Section 91 Director may be liable for offence of body corporate

(2) It is a defence to a prosecution for an offence committed by virtue
of subsection (1) if the defendant establishes that:

(b) the act or omission that constituted the offence took place without
the defendant's authorlty, permission or consent;

Section 91 Director may be liable for offence of body corporate

(2) 1t is a defence to a prosecution for an offence committed by virtue
of subsection (1) if the defendant establishes that:

(c) the defendant did not know, and ought not reasonably be expected
to have known, that the offence was to be or was being committed and took all reasonable
steps to prevent or stop the commission of the offence; or

26Section 91 Director may be liable for offence of body corporate

(2) It is a defence to a prosecution for an offence committed by virtue
of subsection (1) if the defendant establishes that:

(d) the defendant could not by the exercise of reasonable diligence have
prevented the commission of the offence by the body corporate.
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?Section 91 Director may be liable for offence of body corporate
(3) A person may be proceeded against and found guilty under a provision
in pursuance of subsection (1) whether or not the body corporate has been proceeded
against or found guilty under the provision.
28Section 91 Director may be liable for offence of body corporate
(4) Notwithstanding anything in this Act or the Environmental Offences
and Penalties Act , a person is not liable to be punished by imprisonment for an offence
if the person would not have been found guilty of the offence except for subsection (1).
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Z|nternational Covenant of Civil and Political Rights
Article 14
(2) Everyone charged with a criminal offence shall have the right to be
presumed innocent until proved guilty according to law.
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1. Ufyanainaindedniuyboru (Universal Declaration of Human Rights)

2. pimsznnalszmandledninaiowaz@nimemsiiios (International
Covenant of Civil and Political Rights - ICCPR)

3. Criminal Code Act 1995

4. Taxation Administration Act 1953

5. Waste Management and Pollution Control Act

6. Environmental Offences and Penalties Act



