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Abstract

Neutrality and independence in adjudication under the rule of law

There are two important principles of performing a duty as a judge in
the court of justice: maintaining the neutrality and being independence in
adjudication. Such principles must be upheld to make the court procedure fair
to everyone that is involved. They are measures to protect the rights and
liberty of the citizen under section 197 of the Thai Constitution B.E. 2550.

The performance of the judge must be legal and in good faith under the
law and legal tradition. As long as the judge acts within the judicial power in
good faith and exercises discretion legally both in the issue of fact and the
issue of law, the judge will be protected. On the contrary, if the judge
exercises discretion in bad faith or illegally, the judge will be examined like
other state officials. Nevertheless, in general, the scrutiny within the judicial
power is different than that of the executive or the legislative. The
examination of the judge performance includes the internal investigation
through the Judicial Commission and by external investigation by the Senate
or the National Anti-Corruption Commission.

Nevertheless, the check and balance of the performance of the
judiciary is sensitive. The system must provide respect as well as
consideration to the independence of the judge in adjudication, a principle
guaranteed by the Constitution. The scrutiny must not intervene with the
performance of the judiciary that may lead to injustice.
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“The independence of the judiciary shall be guaranteed by the State and enshrined in the
Constitution or the law of the country. It is the duty of all governmental and other institutions to
respect and observe the independence of the judiciary.”
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