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The Constitutional Court of the Kingdom of Thailand
Study Visit to the Kingdom of Bhutan
3" _ 7" July 2019

“The Rule of Law for Democracy”

Supreme Court, Royal Court of Justice, Hejo, Thimphu
4™ July 2019

Sah-wah-dee Kharp! Your Excellency, Justice Nurak Marpraneet, President of
the Constitutional Court of the Kingdom of Thailand;

Hon. Justices, Distinguished Participants of the (7" Batch) Training Course on the
Rule of Law for democracy;

Ladies and Gentlemen;

Introduction

On behalf of the Royal Court of Justice, | would like to extend a warm welcome to
all the esteemed participants from the friendly Kingdom of Thailand - to our quaint
capital city, Thimphu. | also expressly bring to this distinguished gathering the
greetings and good wishes of the people of Bhutan and sincerely thank the
organizers for choosing Bhutan, as the venue for this study visit. Furthermore, | am
grateful to the organizers for giving me the opportunity to address this august
gathering on a topic of immense mutual interest to us all: “The Rule of Law for
Democracy ”. A successful and stable democratic system based on the adherence to
the rule of law is a means of propagating a free, fair and just society that will
ensure and promote the happiness and well-being of our people in the 21% century.
Successful democracy stems from obedience to law, respect for the rule of law
and upholding of our fundamental duties.

Since, the origin of Bhutan as a nation State in 1627, the international boundary of
38,394 sg. km’s has remained constant as an independent sovereign nation. The
establishment of absolute monarchy on 17" December 1907 with the appointment
of the first hereditary monarch resulted from a democratic process — a social
contract. As a society bound by traditional values, the Bhutanese political structure
presented a unique example of dynastic rule backed by theocratic ideology. The
gradual progression from a Theocracy — Absolute Monarchy — Democracy, ended
on 18"™ July 2008 with the adoption of a written Constitution, exactly after 100
years of absolute but benevolent monarchy - replacing it with a Democratic
Constitutional Monarchy — a product of peace - which shares the same structural
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format as the British Westminster style democracy. Bhutan, in the last decade has
witnessed immense, rapid, and fundamental change in the legal domain.

Bhutan-Thailand Friendship

The bilateral relation between our two Buddhist Kingdoms that has remained
sovereign throughout our histories, despite the uncertainties of a volatile
geopolitics - was established in 1989. The last 30 years of bilateral relations has
been a celebration of our common Buddhist heritage, culture, immutable and
steadfast friendship between our Royal Families, the Government and people of
Bhutan and Thailand.

Rule of Law

| humbly seek the indulgence of the Hon. Justices of the Constitutional Court and
other Courts, and those with legal background - to allow me to speak at length
about the legal concept of rule of law, as | understand that there are also
participants from the bureaucracy and the private sector.

1. Among the most important attributes of the notion of “rule of law” are the
procedural and institutional characteristics of a country’s legal system. The
benefits of a good judicial system are many - covering economic, political and
social spheres. The importance of judiciary lies in checking abuses of
government power, enforcing property rights, enabling exchanges between
private parties and maintaining public order. A balanced, swift, affordable
(accessible) and fair justice delivery system — besides promoting law and order
— aids in the development of markets, investment (including FDI) and affects
economic growth positively. Good economic policies need strong and
accountable institutions to support and implement them. Strong justice
institutions thus form the basis of lasting social order.

2. His Majesty the King has constantly reminded us that, “the peace and
happiness in a country depend on how properly; strongly, and impartially the
laws are governed”. Adherence to the rule of law is the key to promoting
effective and sustainable economic development, good governance and a
progressive society. It ensures the continued well-being of the people and
sustains the whole edifice of our society and the nation. The rule of law must
involve “fair administration of justice, with transparent legislation and
progressive laws, non-arbitrary exercise of power by those in authority, and
the undisputed regard and compliance of the laws by the people. Rule of law
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brings about discipline in people and order in society. If there is order in
society, there will be peace and trust amongst the people. If there is trust and
peace amongst the people, the nation will achieve untold prosperity.”

o “Failure of justice persecutes an individual, but the lack of adherence to the

rule of law persecutes an entire nation” —His Majesty the Duk Gyalpo

. Therefore, a properly resourced, efficient and independent judiciary, which
must perform many vital functions as well as administer justice to citizens
without fear or favour, being the guardian of the constitution and its final
arbiter, and protector of rights - is a credit to the government of the day.
Besides, a judiciary that is adequately resourced, it must also be treated with the
respect it deserves, it must be kept free from undue pressures and influences,
staffed with competent judges, well trained and imbued with qualities of
independence, integrity, wisdom, competence and the right attitude — it is
critical for the survival of the rule of law and to ensuring a functional, robust
and intelligent democracy.

. Judges perform a difficult, stressful and thankless job which is increasingly
becoming complicated given the small society syndrome in Bhutan — everybody
knows everybody. It not only impacts on the Judges, but also their families,
who cannot engage in business and associate freely with others in the society.
Invariably, everyone appears before the Court at some point in time. Hence, the
demand has been for the Judges to be remunerated properly and provided with
adequate facilities, to enable them to do their jobs professionally with
intellectual integrity (one does not change their views or perception depending
upon the circumstances or external considerations), moral integrity (observing
the same principles and standards irrespective of situations) and financial
integrity (not aspiring for someone else’s money or property).

. Rule of law is not an arid legal doctrine but a foundation of a fair and just
society, a guarantee of responsible government and an important contributor to
economic growth, as well as offering the best means of securing peace and
cooperation. The elements of a free fair and just society must include: equality
before the law, equality of opportunity, pursuit of common good by the society
and the involvement of citizens in the nation building process.



6. The law affects nearly every aspect of our lives every day. We have laws to
deal with crimes like robbery and murder. And we have laws that govern
mundane activities like driving a car, getting a job, and getting married.

e Law is a rule prescribed by Parliament for the regulation of human
conduct in society. It is the solemn will of the legislature. Laws give us
rules of conduct that protects everyone’s rights. Laws balance individual
rights with our obligations (duties) as members of society. For example,
when a law gives a person a legal right to drive, it also makes it a duty for a
driver to know how to drive, acquire a driving license, and to follow the
traffic rules.

e Laws must be enacted for the advancement of society (to curb a social evil
or to promote social benefit), public welfare and the continued well-being of
the people. Laws must promote the common dreams and aspirations of the
people, national objectives and interests. Laws must be based on the
Buddhist concept of cause & effect, purity of thought and action. Justice
and reason must constitute the general legislative intent in every piece of
legislation.

e His Majesty the King has commanded that “Law is like the air we breathe,
its presence is unnoticed, but its absence and bad laws will be lethal. We
must respect the law and the law must be upheld without question, just as
we do not question the need to breathe.”

e His Majesty the King has commanded that “..laws are important. But in
some countries, inability to assess the effectiveness of existing laws and
poor implementation has led to the enactment of new laws. Where new
laws have been hastily enacted and the people have not understood the
laws well, social difficulties have arisen thereby, leading to a loss of faith
in the law and eventually diminishing people’s confidence in democracy.”

e Over legislation — Royal Concern: Even in a well-ordered society, people
disagree, and conflicts arise. The law provides a way to resolve disputes
peacefully. Laws help to ensure a safe and peaceful society. It should not
however, hinder the broader social objectives of a meritocratic and



creative society. Laws must have the ability to foster trust and harmony in
society. Laws must be enacted after thorough discussion and consultations
within Parliament and with relevant stakeholders - it must basically involve
meaningful and thoughtful deliberations.

7. A Bhutanese proverb states that: “The most precious love of the king is his
people and the most cherished wish of the people is peace and prosperity, rule
of law is the root of peace and prosperity.” Thus, no other goal should be
nobler than creation of a society based on justice, equality and fairness — a just
society. Rule of Law is ensured when the people have discipline which leads to
trust and confidence resulting in peace and harmony. We must value and
promote the rule of law, as without the rule of law, the nation is no different
from the jungle — where might is right. Rule of law will inspire and ensure
stability — a nation where there is certainty and predictability.

8. Judicial independence is an essential element of the rule of law. Every civilized
society has seen the need for an impartial and independent judiciary. The
principle of the independence of judiciary has acquired renewed
significance — since the constitution has conferred on the judiciary the
power of judicial review. Independence basically involves financial, human
resource (right to hire and fire) and decision making independence. However,
independence must correlate with accountability.

9. A critical issue for which the Judiciary has remained vigilant has been the
fundamental basis for inspiring public trust and confidence — the separation of
powers and judicial independence. Another important and related issue is the
ability of the Judiciary to deliver on its mandate to the ultimate benefit of the
Court users and uphold the rule of law. For building a peaceful, just and
inclusive society, the Justice System must guarantee the rights and freedoms
enshrined in the Constitution - serve the values of our nation and the
aspirations of our Monarchs. The Judiciary has always aspired to earn the
trust and confidence of the society, through search for the truth in
accordance with the due process of law, upholding of the rule of law and
delivering speedy justice with reasoned decisions.

10.With the changing dynamics of our country’s progress, sophistication of our
society, the undercurrents of modernity and evolution, there is a consistent
demand for the incorporation and implementation of effective and timely
reforms on our path to progress. The need for an evolving Justice System also



stem from social expectations, as well as international developments.
Globalization of the economy and emerging social trends — impose new
demands and challenges on the Justice Sector. However, advances in
technology, facilities and human resource, have enlarged the scope and
possibility for the Sector to achieve constructive, consistent and beneficial
improvements. The multifaceted, comprehensive and holistic reforms in the
Justice Sector must be directed towards fulfilling the vision and commitment of
our Monarch’s to safeguard the well being of our people, ensure a free, fair and
just society, and a progressive, functional and intelligent democracy.
Alternately, we must be mindful, to take necessary steps, to sustain and
consolidate the positive results of all the previous reform initiatives to avoid
any back-slippage. We cannot, through our complacency, decimate the hard
earned gains of the past.

Drafting of the Constitution and Democracy

His Majesty the Fourth King himself graciously commanded that the Bhutanese
people adopt a written Constitution. Thereby, abolishing absolute monarchy and
replacing it, peacefully and voluntarily, with a Democratic Constitutional
Monarchy in 2008. It marks a distinct watershed in the transfer of sovereignty from
the Throne to the people. The transition from a Theocracy — Absolute Monarchy —
Democratic Constitutional Monarchy has been smooth, deliberate and purposeful.
In 2008 the nation saw its first general parliamentary elections, the establishment
of the Supreme Court — a creation of the Constitution, and the establishment of our
bicameral parliament.

The Election Commission of India provided us with electronic voting machines
(EVM) and shared its experience and knowledge. As a result of which we have
conducted the historic elections that established parliamentary democracy in
Bhutan in 2008 and conducted the second and third elections in 2013 and 2018
respectively, resulting in a peaceful handover of power from one democratically
elected government to the next — we have passed the test of a young democracy
creditably.

Constitutionalism is a philosophical belief in a government under a written
constitution. Constitutionalism has often also been defined as a struggle for
sovereignty and fundamental rights, and as is the case in most countries forged in
the fire of bloodshed and violence (Arab spring). In the context of Bhutan, His
Majesty the King commanded the drafting of the Constitution in His conviction
that “monarchy is good as long as the King is good and that the future of the
nation cannot be placed in the hands of one person chosen by birth.” In His
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Majesty’s vision the adoption of a written Constitution would go beyond defining
the roles of the organs of the government and its people. His Majesty desired that
the Constitution be written and adopted in times of peace to establish a democratic
system, which would be in the ‘best interest of the Bhutanese People’ - reflect the
aspirations of a rapidly modernizing State ensuring Security, Sovereignty, Peace
and Prosperity, Justice, and upholding of the fundamental rights and well being of
the People.

These developments have prompted writers like Bobby Ghosh (Time Magazine) to
write that “democracy in Bhutan is a gift from the Throne and not a reward for
revolution.” However, His Majesty has always refuted the idea that the
Constitution is a gift from the Throne but firmly believed that it was the King’s
duty to initiate the drafting of a written Constitution for Bhutan. That “democracy
Is not a gift from the Throne, but a responsibility imposed on the Bhutanese
people to strengthen the sovereignty and security of the nation.”

Salient Aspects - Bhutanese Constitution

1. Preamble: (1) Core values - sovereignty, security & unity; (2) Supporting
values — freedom and equality; and (3) Structural values — democracy and rule
of law. Consequently, ensuring a government that guarantees — a democratic
system and liberty are not empty promises.

e Universal principle is the sovereignty of the people and the universal
ideology is liberal democracy — This has been widely represented as the
ideal form of governance. Sustainable development, good governance and
liberal democracy are considered to be mutually reinforcing.

e As a consequence of the Ubiquity (omnipresence) of the liberal
democratic framework, concepts such as rule of law, separation of
powers, governmental accountability, transparency and responsiveness
have come to be regarded as components of good governance.

e The working conditions of liberal democracy that is: public participation,
responsive, transparent and accountable government, and the rule of law
are said to enable effective governance.

e The functioning of liberal democracy is threatened and adversely affected
by political corruption, policy paralysis and governmental arbitrariness.

e Therefore, good governance requires mechanisms to combat these evils.
As a result, the extent to which a constitution promotes good governance
depends to a great deal on its success in establishing a democratic
framework and execution of the policies through effective (achieve the



best possible result) and efficient (requiring least effort) implementation
by the government.

¢ In the ultimate analysis — it will depend on the clarity of thought, and
single minded dedication of those who are called upon to implement the
constitution and engaged in its supervision — civil and public servants.
The working of the constitution does not depend wholly upon the nature
of the constitution.

2. Article 1 Kingdom of Bhutan - Establishes a Democratic Constitutional
Monarchy — Parliamentary form of government in the Westminster model
(Article 1 Section 2) “The form of government shall be that of a Democratic
Constitutional Monarchy.”

(a) Constitution is the supreme law of the land (Article 1 Section 9) “This
Constitution is the Supreme Law of the State.”

(b) Judicial Review — Constitution designated as the Supreme Law of the
State and Supreme Court as the guardian and final arbiter of the
Constitution give credibility to the doctrine of judicial review (post WWII
constitutions have inbuilt doctrine of review in the Constitution). Article 1
Section 9 “This Constitution is the Supreme Law of the State.” read with
Article 1 Section 11 “The Supreme Court shall be the guardian of this
Constitution and the final authority on its interpretation.” In the U.S.,,
Marbury v. Madison, a legal case in which, on February 24, 1803, the US
Supreme Court declared an act of Congress unconstitutional, thus
establishing the doctrine of judicial review. The Court’s opinion written by
Chief Justice John Marshall is considered one of the foundations of US
constitutional law.

(c) Doctrine of Eclipse — Article 1 Section 10: any law inconsistent with the
Constitution is null and void (German concept).

(d) Separation of Powers — providing for checks and balances (Article 1
Section 13) “There shall be separation of the Executive, the Legislature and
the Judiciary and no encroachment of each other’s powers is permissible
except to the extent provided for by this Constitution.”

3. Article 2 The Institution of Monarchy - Abdication of the King at the age
of 65 years (Article 2 Section 6) “Upon reaching the age of sixty-five years,
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the Druk Gyalpo shall step down and hand over the Throne to the Crown
Prince or Crown Princess, provided the Royal Heir has come of age.”

(@) Article 2 Section 3(b) — “Pass by hereditary succession to the direct lineal
descendant on the abdication or demise of the Druk Gyalpo, in order of
seniority, with a prince taking precedence over a princess, subject to the
requirement that, in the event of shortcomings in the elder prince, it shall
be the sacred duty of the Druk Gyalpo to select and proclaim the most
capable prince or princess as heir to the Throne.”

(b) Article 2 Section 3(f) “Not pass to a person entitled to succeed to the
Throne who enters into marriage with a person other than a natural born

)

citizen of Bhutan.’

(c) Article 2 Section 12 “Members of the Royal Family shall be the reigning
and past Monarchs, their Queens and the Royal Children born of lawful
marriage.”’

(d) Article 2 Section 15 “The Druk Gyalpo shall not be answerable in a court
of law for His actions and His person shall be sacrosanct.”

This provision incorporates the concept of “qui custodet, ipso custodes —
who guards the guardians”. Exercise of the royal prerogatives is non-
justiciable in the court of law. However, Article 2 Section 20 provides for a
process to seek a solution regarding the wilful violations of the
Constitution by the Throne. The Constitution regards it is as a political
judgment for Parliament (joint sitting) to determine that legal question.

(e) Residual Powers of the Throne: Article 2 Section 16(e) “Exercise powers
relating to matters which are not provided for under the Constitution or
other laws.”

No human beings can perceive the future in totality. There would be
unforeseen situations and circumstances. Therefore, it is appropriate and
necessary to confer upon the Druk Gyalpo the residual power in case of
matters not provided for under the Constitution or other laws to avoid a
constitutional crisis. Bhutan is a Constitutional Monarchy and “the Druk
Gyalpo shall protect and uphold this Constitution in the best interest and for
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the welfare of the people of Bhutan”. The residual power can be exercised
only when other laws and the Constitution do not cover the matters.

(f) Article 2 Section 18 “The Druk Gyalpo shall protect and uphold this
Constitution in the best interest and for the welfare of the people of Bhutan.”

His Majesty the King is the protector of the Constitution: Therefore, the
Druk Gyalpo in a democratic constitutional monarchy has the constitutional
right and corresponding duty to interpose in public affairs of great moment,
giving His wisdom privately, never publicly, quietly never with fanfare. But
whenever, Parliament or the government chooses to do something
unconstitutional or even morally wrong or improper — it is the Druk
Gyalpo’s function, right and duty to intervene and to make known His
views.

(g) Vote of no-confidence against the King — referendum (Article 2 Section
25) “On a resolution being approved by a simple majority of the total
number of votes cast and counted from all the Dzongkhags in the Kingdom,
the Druk Gyalpo shall abdicate in favour of the heir apparent.”

(h) Article 2 Section 26 Basic Structure Doctrine (Grund Norm or Entrenched
Provision): “Parliament shall make no laws or exercise its powers to amend
the provisions of this Article and Section 2 of Article 1 except through a
National referendum.”

Power to change the basic structure of the Constitution is conferred to the
people through direct democracy.

. Article 3 Spiritual Heritage - Establishes a Secular State (separation of
religion and politics) with Buddhism being designated as a Spiritual heritage —
requires the King to be a Buddhist and cannot be married to a foreigner (Article
3 Sections 1) “Buddhism is the spiritual heritage of Bhutan, which promotes
the principles and values of peace, non-violence, compassion and tolerance.”

(@) Article 3 Section 2 “The Druk Gyalpo is the protector of all religions in
Bhutan.”
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Discuss: The concept of constitutional monarchy is not new to Bhutan.
Dharma-raja as the spiritual and political tradition existed in Bhutan in the
past.

(b) Article 3 Section 3 “It shall be the responsibility of religious institutions and
personalities to promote the spiritual heritage of the country while also
ensuring that religion remains separate from politics in Bhutan. Religious
institutions and personalities shall remain above politics.”

Discuss — Article 7 Section 6 “4 Bhutanese citizen shall have the right to
vote.” read with Article 3 Section 3 and Article 23 Section 2(d) “A4 person
shall have the right to vote by direct adult suffrage through secret ballot at
an election if the person is: ... (d) Not otherwise disqualified from voting
under any law in force in Bhutan.”

(c) The relevant provision of the Election Act read with Article 3 Section 3,
Article 23 Section 2(d) and Article 7 Section 22(b) which states that
“Notwithstanding the rights conferred by this Constitution, nothing in this
Article shall prevent the State from subjecting reasonable restriction by law,
when it concerns: ... (b) The interests of peace, stability and well-being of
the nation; ...” A logical argument may be proffered by the State, that
religious institutions and personalities must remain above politics and their
engagement in elections would impact the interests of peace, stability and
well-being of the nation. Therefore, all the monks presently disenfranchised
by the relevant provision of the Election Act, may not be granted the right to
vote even if a constitutional issue is raised and adjudicated by the Court.

5. Article on Culture and Environment (Articles 4 and 5 respectively)
(a) Article 5 Section 3 “The Government shall ensure that, in order to conserve

the country’s natural resources and to prevent degradation of the ecosystem,
a minimum of sixty percent of Bhutan’s total land shall be maintained under
forest cover for all time.”

(b) Article 5 Section 1 “Every Bhutanese is a trustee of the Kingdom’s natural
resources and environment for the benefit of the present and future
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generations and it is the fundamental duty of every citizen to contribute to
the protection of the natural environment, conservation of the rich bio-
diversity of Bhutan and prevention of all forms of ecological degradation
including noise, visual and physical pollution through the adoption and
support of environment friendly practices and policies.”

(c) Fundamental Duties Article 8 Section 2 “A Bhutanese citizen shall have
the duty to preserve, protect and respect the environment, culture and
heritage of the nation.”

(d) Article 21 Section 18 “Every person has the right to approach the Courts in
matters arising out of the Constitution or other laws subject to Section 23
Article 7.

Article 5 section 1; Article 8 section 2; and Article 21 section 18 are an
integral part of the constitutional triangle related to environmental
conservation. It is hoped that the establishment of the Green Bench
(exclusively adjudicating environmental matters) in the High Court,
allowing PIL (Public Interest Litigation) in environmental matters a
departure from the strict application of the doctrine of legal standing, and the
rules enacted in dealing with PIL will ensure the smooth, effective, and
efficient application of the constitutional triangle related to environment.

6. Article 9 Principles of State Policy - Article 9 Section 2 “The State shall
strive to promote those conditions that will enable the pursuit of Gross National
Happiness.”

Gross National Happiness (Sufficiency Economy Philosophy (SEP) of
Thailand)

His Majesty the late King Bhumibol Adulyadej propounded the SEP (1974)
based on the middle path consisting of three components — moderation,
reasonableness and prudence to achieve sustainable development. SEP attaches
importance to human development at all levels and emphasized the need to
strengthen community capacity to ensure a balanced manner of life and
resilience with respect for the environment.
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Allow me to say a few words about Bhutan’s commitment to the development
philosophy of Gross National Happiness. As | am sure most of you are aware,
Gross National Happiness or “GNH” guides Bhutan’s economic and social
development. It was propounded by His Majesty the Fourth King of Bhutan and
stated as “Development with Values”. \We believe that, GNH aims to measure
the quality of progress in more holistic manner than Gross Domestic Product
(GDP), and it reflects our belief that the beneficial development of human
society takes place when material and spiritual development occur side by side
to complement and reinforce each other. GNH, in fact creates enabling
conditions where people are able to pursue wellbeing in sustainable ways.
When His Majesty pronounced that: “Gross National Happiness is more
important than Gross National Product”, happiness was accorded precedence
over economic prosperity.

In practice, a GNH society is marked by a high degree of central planning,
based on the four core pillars of equitable socio-economic development,
preservation and promotion of cultural and spiritual heritage, environmental
conservation, and good governance, nine domains, and thirty-two indicators.
Bhutan’s five year plans have been guided by the principles of GNH, both in
terms of central economic planning down to the department, agency, and local
government level.

From a business law perspective, the practical effect is that our society is
committed to economic progress, but in balance with our commitment to
environmental stewardship, preservation of our cultural values, and long-term
socio-economic sustainability. The pursuit of GNH is one of the main principles
of state policy — to guide governments in formulating policies with clarity,
vision and conviction.

In a nutshell, it is not that we have discovered a magic formula for happiness it
Is more about realizing the larger goal of establishing harmony and integration
between all aspects of existence and finding happiness as a consequence. We
are a small country that dares to be different. His Majesty the King has himself
explained this profound concept of GNH: “It is to ensure that we have a fair,
equal, and harmonious society. When our people are able to live happy and
secure lives, we know that we have achieved our objectives. This is what
Gross National Happiness means...Democracy is the means to achieve this in
the 21% century. To achieve great results, it is imperative that we work
towards establishing a very successful and strong democratic system”
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“Narrow focus on consumerism has now proven to be disastrous, on the earth
and on human development. Bhutan wanted to raise the level of human
contentment and well-being with a holistic approach to economic
development and change. Sustainable economic development is necessary to
free the people from poverty. Culture is necessary to strengthen national
identity, and preserve traditional values. Spiritual development strengthens
moral and ethical values that laws cannot substitute. The environment is the
natural legacy that is our responsibility to preserve for future generations.
Bhutan has always preserved this holistic balance and interdependent
existence of all life forms. A disturbance of any of them will destroy the
mutual balance and cause discontentment and unhappiness.” (His Majesty
the King, 30" November 2009)

. Article 10 Parliament - Supremacy of Parliament — absolute non-delegation
doctrine (Article 10 Section 1) “There shall be a Parliament for Bhutan in
which all legislative powers under this Constitution are vested and which shall
consist of the Druk Gyalpo, the National Council and the National Assembly.”

(a) Dualist approach to international treaties and covenants (Article 10
Section 25) “Except for existing International Conventions, Covenants,
Treaties, Protocols and Agreements entered into by Bhutan which shall
continue in force subject to section 10 of Article 1 (doctrine of eclipse) all
International Conventions, Covenants, Treaties, Protocols and Agreements
duly acceded to by the Government hereafter, shall be deemed to be the law
of the Kingdom only upon ratification by Parliament unless it is inconsistent
with the Constitution.”

Article 10 Section 1 read with Article 1 Section 10 gives supremacy to the
Parliament — any provisions inconsistent with the Constitution (even
international instruments) is null and void.

. Article 11 National Council — an Apolitical House (Article 11 Section 3) “4
candidate to or member of the National Council shall not belong to any
political party.”

Discuss — need to reconsider the election process, bye-elections and two
candidates per Dzongkhag instead of one candidate per Gewog (205) — cost
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involved in elections (preliminary process to select two top candidates to
contest for the NC seat from each Dzongkhag could be considered). Is there a
need for sleep-over period for incumbent NC candidates joining mainstream
politics? Will it be prudent to allow civil servants above the age of fifty-five
years to contest NC elections without resigning - as a House of Review there is
need to ensure members with experience in the NC?

9. Article 15 Political Parties - Article 15 Sections 1-4 — Political parties to
promote national unity and progressive economic development without its
membership based on region, sex, language, religion or social origin — must
provide for choice based on the values and aspirations of the people for
responsible and good governance.

(a) Article 15 Section 5 “Election to the National Assembly shall be by two
political parties established through a primary round of election in which all
registered political parties may participate.”

(b)Article 15 Section 9 “No election shall be held where the remainder of the
term of the National Assembly is less than one hundred and eighty days.”
10.Article 16 Public Campaign Financing (Article 16 Sections 1 - 5) State
funded elections and election process involving — primary round (multi-party)
and general elections (two top parties in the Primary round)

11.Article 17 Formation of Government - Office of Prime Minister &
Appointment of Ministers: No person shall hold office as Prime Minister for
more than two terms and not more than two members elected from the
electoral constituencies of the same Dzongkhag shall be entitled to be
appointed as Ministers (Article 17 Sections 2 & 5)

12.Article 18 Opposition Party (Article 18 Section 1) — concept of a loyal
opposition party. “The opposition Party shall play a constructive role to ensure
that the Government and the ruling party function in accordance with the
provisions of this Constitution provide good governance and strive to promote
the national interest and fulfil the aspirations of the people.”

(a) Article 18 Section 4 “The Opposition Party shall not allow party interests
to prevail over the national interest. Its aim must be to make the Government
responsible, accountable and transparent.”
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(b)Article 18 Section 6 “The Opposition Party shall aid and support the
Government in times of external threat, natural calamities and such other
national crisis when the security and national interest of the country is at
stake.”

Discuss — Loyal Opposition Party — a minority party in a legislative body
whose opposition to the party in power is constructive, responsible and
bounded by loyalty to the fundamental interests and principles related to
national objectives and interests (which trumps all other matters).

13.Article 19 Interim Government (Article 19 Section 1) “Whenever, the
National Assembly is dissolved, the Druk Gyalpo shall appoint an Interim
Government to function for a period, which shall not exceed ninety days, to
enable the Election Commission to hold free and fair elections.”

(a) Article 19 Section 3 “Upon the appointment of the Interim Government, the
Prime Minister and the Minister who were in office immediately before the
National Assembly was dissolved shall resign from office.”

Discuss — Issues related to the PDP (2018) Cabinet removing their Kabneys

prior to the appointment of the Interim Government and delayed Dhakyen

ceremony for the DNT Government after the expiry of ninety days of the

Interim Government. The period between the Primary and National elections

could be reduced. The Parties selected for the National elections have

already disseminated their manifestoes during the Primary round.

14.Article 21 The Judiciary - Advisory jurisdiction of the Supreme Court and
establishment of a National Judicial Commission for judicial appointments to
the higher Judiciary (Article 21 Sections 8 and 17)

(a) Article 21 Section 8 “Where a question of law or fact is of such nature and
of such public importance that it is expedient to obtain the opinion of the
Supreme Court, the Druk Gyalpo may refer the question to the Supreme
Court for its consideration, which shall hear the reference and submit its

b

opinion to Him.’
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It is the Royal prerogative of His Majesty the Druk Gyalpo to command
submission of opinion by the Supreme Court on question of law or fact of
such nature and of such public importance, that it is expedient to be resolved
immediately. Abstract review provides for review regarding the
constitutionality of laws enacted by Parliament or actions initiated by
agencies of the Government and independent bodies without it being a
subject matter of a concrete case or proceeding. The review takes place
detached from any particular case and reviews compatibility of the statutes
and actions with the principles and provisions enshrined in the
Constitution. Concrete review — concept of concrete case or controversy
and legal standing reviews constitutionality of a statute or action raised by
individuals or entities with legal standing (victim, particularized injury,
and legislative standing). The Court must be concerned of the
unconstitutional character of the statute and clarification of the matter
has to be relevant to the case or controversy. Such a review is conducted
on the basis of a formal legal proceeding involving two opposing parties
and in compliance with the due process of law. Public Interest Litigation
(PIL) is allowed only in environmental cases (Article 5 Section 1 read
with Article 8 Section 2 and Article 21 Section 18). In the Indian context —
an activist Judiciary giving a broad interpretation to the “right to life” has
allowed PIL (case can be initiated by a plaint written on a postcard) led by
Justices Bhagwati, Krishna lyer, Suri, Pasayat et.al. - establishing the
concept of continuing mandamus.
e Advisory Jurisdiction has ensured - only one constitutional case is filed
till date and the Supreme Court is engaged in dealing with routine
statutory cases (explain Constitutional Tax case).

(b)Article 21 Section 17 (Establishment of a National Judicial Commission)
read with Article 21 Sections 4 & 5 (Appointment of the Chief Justice and
Drangpons of the Supreme Court by the Druk Gyalpo in “consultation”
with the National Judicial Commission) — real powers of the Druk Gyalpo.

15.Article 23 Elections — Article 23 Section 4(b) & (c):

“A person shall be disqualified as a candidate or a member holding an elective
office under this Constitution, if the person: ... (b) is terminated from Public
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Service; (c) is convicted for any criminal offence and sentenced to
imprisonment; ...”

Discuss - Payment of fine in lieu of imprisonment, shall be deemed
sentenced to imprisonment, or else it will amount to making a distinction
between the haves and haves not. Legislative history clearly denotes that
even a day’s imprisonment suffices for the application of the constitutional
provision.

(a) Article 23 Section 3 “4 candidate for elective office under this Constitution

shall: ... (e) Fulfil the necessary educational and other qualifications
prescribed in the Electoral Laws.”
The relevant provisions in the Electoral Laws provide that a candidate for
elective office under the Constitution must have a University Graduate
Degree acquired in a class-room setting (correspondence degrees are not
recognized).

16.Article 28 Defence — Article 28 Section 6 “Bhutan shall not use military force
against a foreign State except in self-defence or for the purpose of maintaining
Its security, territorial integrity and sovereignty.”

A laudable declaration that the State will not use military force against a foreign
state except in self defence or for the purpose of maintaining its security,
territorial integrity and sovereignty (Bhutan bereft of hard power, must promote
soft power).

17.Article 34 National Referendum — mandatory and optional: The Constitution
bestows constitutive and abrogative powers to an elected parliament but a
change of the basic principle (structure) is conferred to direct democracy
through a referendum (Article 34)

Conclusion

In conclusion, | would like to believe that, change has been a cornerstone of our
shared South-Asian culture since time immemorial and we anticipate that not only
will change continue, but that the pace of change will increase and the nature of
that change will become more and more fundamental. Therefore, as change is
inevitable and possible (Angulimala [Arhat], story from Buddhism), it is important
to actively and intelligently contribute to growth and embrace change, rather than
resist it.
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I am confident that Bhutan’s friendship with Thailand will survive and thrive
irrespective of whatever change the future might hold — as it is based on a firm
foundation.

| offer my humble prayers for your study visit to be a grand success and that your
stay in Bhutan is enjoyable and meaningful. | wish you all good health, happiness,
and success in all your endeavours.

Khaawp-khun Khrap, Thank You and Tashi Delek
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