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ABSTRACT

Legal issues emerging from the status of a subject of constitutional rights of
a foreign juristic person under the Constitution of the Kingdom of Thailand were
studied. Questions remain about a subject of constitutional rights of an alien, due to
lack of a genuine link with the state and clarity with regard to constitutional
protection of such persons. Constitutional rights and the problem concerning subject
of the constitutional rights were duly examined.

A comparative legal study on a status of a subject of constitutional rights of
a foreign juristic person under the constitutions of other states was conducted. States
were divided into three categories, those like Germany, in which the status of
a subject of constitutional rights of a foreign juristic person is directly addressed by
a constitution; those like Spain, in which a status of a subject of the constitutional
richts of an alien is directly addressed by a constitution, and those like the United
States, in which neither the status of a subject of constitutional rights of juristic
persons and nor aliens are directly dealt with under the constitution, but are
recognized and protected by court rulings.

Results were that the three states categorize juristic persons based on
a genuine link, to consider which individuals should be prioritized for protection.

The state concentrates protection on a juristic person within a state with a genuine
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link with the state as if the individual were a national thereof, unless rights at
question may be enjoyed by any person. Juristic persons with no genuine link with a
state may be entitled to constitutional rights as well, but not on the same level as
those vested in a national juristic person; otherwise, the spirit of the constitution,
aiming to protect persons with a genuine link with the state, would be breached.

In Thailand, notions regarding the status of a subject of constitutional rights of
a foreign juristic person are not prevalent. Some juristic persons do exist as
applicants in the Constitutional Court, which nonetheless never rules about which
type of juristic persons they are. Cases proceed by acknowledging them as general
juristic persons.  In spite of the absence of the aforementioned notion, the issue
regarding status of a subject of constitutional rights of an alien with no genuine link
with a state, characteristic of cases regarding foreign juristic persons, has been
debated at different stages, ranging from constitutional drafts to the academic field.
Recently, a consensus has appeared that there are certain constitutional rights of
which an alien, including a foreign juristic person, may be a subject.

According to a study of the concept of the constitutional rights, it is
discovered that, originally, the constitutional rights significantly aim at protecting
nationals. However, ever since the World War Il came to an end, the notion of
human dignity has been spread throughout the globe; by which it has been
enshrined as the utmost value that is closely bound with humanity, regardless of
gender, nationality, religion, age, character or social status. Such idea is engraved in
a constitution which is the highest law of a state in order to guarantee that
the human dignity shall be inviolable. Therefore, at present, some constitutional
rights also protect a national of other states or an alien as a human being. As to
a juristic person that is formed by a group of ordinary persons and has a separate
legal personality, it, too, can be a subject of the constitutional rights, with, however,
certain limits, to the extent that the nature of the rights can be conferred upon a
juristic person. Hence, any rights that, by nature, can be conferred upon only an
ordinary person, e.g. rights to body and rights to liberty of religious belief, cannot be

granted to a juristic person.
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Having studied the issues of a status of a subject of the constitutional rights
of an alien who has no genuine link with a state just like a foreign juristic person and
a status of a subject of the constitutional rights of a foreign juristic person, the author
is of the view that a foreign juristic person can be a subject of the constitutional
rights, provided that such rights are human rights or human dignity enjoyable by
every person and must be the rights that are vested in nationals. However, should
the Constitution of the Kingdom of Thailand vest civil rights in a juristic person, such
rights must be specifically stipulated. From these reasons, a foreign juristic person
cannot entertain every right vested in a national; according to which Thailand can
treat a foreign juristic person differently from a national under the laws and treaties.

Such treatment, however, must not violate the core of constitutional rights.

Keywords: Constitutional right, Basic right, Fundamental right, Subject of
constitutional rights, Juristic person, Artificial person, Foreign juristic

person, Constitution of the Kingdom of Thailand
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> Article 13 second paragraph of The Spanish Constitution

Only Spaniards shall be entitled to the rights recognized in Article 23,
except in cases which may be established by treaty or by law concerning the right to
vote and the right to be elected in municipal elections, in accordance with the

principle of reciprocity.
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>* Article 14 of The Spanish Constitution

Spaniards are equal before the law and may not in any way be
discriminated against on account of birth, race, sex, religion, opinion or any other
personal or social condition or circumstance.

* Article 19 of The Spanish Constitution

Spaniards have the right to choose their place of residence freely, and to
move about freely within the national territory.

Likewise, they have the right to freely enter and leave Spain subject to
the conditions to be laid down by the law. This risht may not be restricted for
political or ideological reasons.
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% Victor Ferreres Comella, supra note 28, p.251-252.
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%% Article 10 first paragraph of The Spanish Constitution

The human dignity, the inviolable and inherent rights, the free
development of the personality, the respect for the law and for the rights of others

are the foundation of political order and social peace.
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edition. Vol. 2 (Ann Arbor : The University of Michigan Press, 1960), p.22-23.
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“ Ibid., p.23.
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>l Susanna Kim Ripken, “Corporate Amendment Rights After Citizens
United: an Analysis of the Popular Movement to end the Constitutional Personhood
of Corporations,” University of Pennsylvania Journal of Business Law, Vol.14, p.222-

223 (2011).

>2 Usnglumd First Nat’l Bank of Bos. v. Bellotti (1978)

>? Usnglued Grosjean v. Am. Press co., (1936)

>* Section 203 of the Bipartisan Campaign Reform Act of 2002
>> Susanna Kim Ripken, supra note 49, p.254.
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5 Amendment IV of The Constitution of the United States of America

The right of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures, shall not be violated, and
no warrants shall issue, but upon probable cause, supported by oath or affirmation,
and particularly describing the place to be searched, and the persons or things to be
seized.

%6 Zoé Robinson, supra note 54, p.636.

" Amendment V of The Constitution of the United States of America

No person shall be held to answer for a capital, or otherwise infamous
crime, unless on a presentment or indictment of a grand jury, except in cases arising
in the land or naval forces, or in the militia, when in actual service in time of war or
public danger; nor shall any person be subject for the same offense to be twice put
in jeopardy of life or limb; nor shall be compelled in any criminal case to be a
witness against himself, nor be deprived of life, liberty, or property, without due
process of law; nor shall private property be taken for public use, without just

compensation.
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> A. Roussos, “Realising the Free Movement of Companies,” European
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Movement of Companies within the EU,” Ankara Bar Reviewl, p.105 (2012).
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Treaty of Lisbon) IneUtyelAaus mmﬁqﬂsﬁu Snassatutiufe Treaty on European Union

o

% Article L.123-11, Article L.123-11-1
01 g Peganuun, a7 1FeesT0i 94, 1317

102 A Roussos, 8117 13995597 99, U.8.
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aMmWEﬂ’i‘U (European Court of Justice - ECJ)
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1% Article 28 of Treaty on the Functioning of the European Union

0% Article 45 of Treaty on the Functioning of the European Union

1% Article 49 of Treaty on the Functioning of the European Union

1% Article 56 of Treaty on the Functioning of the European Union

197 Article 49 of Treaty on the Functioning of the European Union

Within the framework of the provisions set out below, restrictions on the
freedom of establishment of nationals of a Member State in the territory of another

Member State shall be prohibited. Such prohibition shall also apply to restrictions on
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the setting-up of agencies, branches or subsidiaries by nationals of any Member State
established in the territory of any Member State.

Freedom of establishment shall include the right to take up and pursue
activities as self-employed persons and to set up and manage undertakings,
in particular companies or firms within the meaning of the second paragraph of
Article 54, under the conditions laid down for its own nationals by the law of the
country where such establishment is effected, subject to the provisions of the
Chapter relating to capital.

1% Article 54 (2) of Treaty on the Functioning of the European Union

‘Companies or firms’ means companies or firms constituted under civil or
commercial law, including cooperative societies, and other legal persons governed
by public or private law, save for those which are non-profit-making.
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19 Nicola de Luca, European Company Law: Text, Case and Materials,

(New York : Cambridge University Press, 2017), p.11.
"1 Article 54 (1) of Treaty on the Functioning of the European Union
Companies or firms formed in accordance with the law of a Member
State and having their registered office, central administration or principal place of
business within the Union shall, for the purposes of this Chapter, be treated in the

same way as natural persons who are nationals of Member States.
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